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I, Louis Touton, declare: 

1. I am the Vice President, Secretary, and General Counsel of Defendant Internet 

Corporation for Assigned Names and Numbers ("ICANN").  I have held those positions since 

November 1, 1999.  Prior to that date, I was an attorney for ICANN from the time of its formation 

on September 30, 1998.  Based on my experiences in those positions, I have knowledge of the 

matters set forth in this declaration and am competent to testify to those matters. 

ICANN 

2. ICANN was incorporated on September 30, 1998, with its initial Board of 

Directors being seated in October 1998.  ICANN was formed through the efforts of a broad 

coalition of the Internet's business, technical, academic, and user communities.  ICANN has been 

recognized by the United States and other governments as the global private-sector, consensus-

development entity appropriate to coordinate the technical management of the Internet's domain 

name system, the allocation of IP address space, the assignment of protocol parameters, and the 

management of the root server system. 

3. With a staff of seventeen, ICANN is funded through contributions from the 

various registries and registrars that comprise the global domain name and Internet addressing 

systems.  ICANN has a nineteen-member Board of Directors.  (One of the nineteen seats on the 

Board is currently vacant.)  All of the Directors, except the Chief Executive Officer ("CEO"), are 

volunteers and are not paid for their services.  With the exception of the CEO, who serves as an 

ex officio Director, the Directors are chosen by a variety of means:  some (including Mr. 

Auerbach) were chosen through an experimental on-line voting process; others have been 

selected by each of three “Supporting Organizations” that, according to ICANN’s bylaws, are 

entitled to select directors to ICANN’s Board.  Roughly two-thirds of the Board members reside 

outside of the United States.  Together with the Board of Directors and its Advisory Committees, 

ICANN carries out its work through three supporting organizations – the Domain Name, Address, 

and Protocol Supporting Organizations – which collectively represent a broad cross-section of the 

global Internet's business, technical, academic, non-commercial, and user communities. 
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Mr. Auerbach and the Board 

4. Mr. Auerbach is one of five ICANN Directors who was chosen to be a member of 

the ICANN Board of Directors through an experimental process involving various steps including 

an on-line vote of Internet users in October 2000.  Mr. Auerbach received only 1,738 votes from 

all of the United States and Canada where (according to the reported data with which I am 

familiar) there are over 150,000,000 Internet users.  A true and correct copy of the "Campaign 

Platform" section of Mr. Auerbach's website (as it appeared on March 29, 2002) is attached to this 

declaration as Exhibit 1.  A true and correct copy of Mr. Auerbach's ICANN At Large 

Nomination Application is attached as Exhibit 2. 

5. Prior to being selected as an ICANN Board member, Mr. Auerbach publicly 

expressed his negative views about ICANN and its work.  A true and correct copy of a February 

2000 published interview with Mr. Auerbach concerning his views of ICANN before the voting 

process began is attached to this declaration as Exhibit 3. 

6. Once selected for the Board, Mr. Auerbach continued to make statements to the 

media about his plans to "knock down" ICANN.  A true and correct copy of a published interview 

with Mr. Auerbach on October 16, 2000, just after his selection for the Board, is attached to this 

declaration as Exhibit 4. 

7. Since taking his seat on the Board in November 2000, Mr. Auerbach has been the 

sole, or one of two, votes against the majority of the Board on a large number of matters.  I have 

prepared a tally of ICANN Board of Director votes on resolutions at its most recent meeting, held 

March 14, 2002 in Accra, Ghana.  It is attached to this declaration as Exhibit 5. 

8. Mr. Auerbach publishes his comments about, among other things, events that 

transpire at ICANN Board meetings in his "Decision Diary" on his website.  True and correct 

copies of two entries in which I am mentioned in Mr. Auerbach's Decision Diary are attached to 

this declaration as Exhibits 6 and 7. 
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Mr. Auerbach's Request to Inspect 

9. ICANN’s Directors (whether new or continuing in office), including Mr. 

Auerbach, received a copy of a binder titled "ICANN Guidelines for Directors" in November 

2000.  The Guidelines state that "[i]n discharging the duty of loyalty, the Director must observe 

those policies which are established by the Board of Directors or the Officers which are intended 

to protect the legitimate interests of the corporation.  For example, policies concerning 

confidentiality of corporate information and employee relations must be strictly observed. . . ."  A 

true and correct copy of the quoted portion of ICANN's Guidelines for Directors is attached to 

this declaration as Exhibit 8, at page 4. 

10. In December 2000, Mr. Auerbach made a written request to review ICANN's 

General Ledger.  A true and correct copy of Mr. Auerbach's December 3, 2000 written request for 

records is attached to this declaration as Exhibit 9. 

11. Mr. Auerbach's request for inspection was the first request by a member of 

ICANN's Board of Directors to inspect corporate records raising significant issues of 

confidentiality and ICANN had not yet developed procedures for such an inspection. 

12. In a March 3, 2001 e-mail to Mr. Roberts and the ICANN Board e-mail list, Mr. 

Auerbach inquired about his inspection of the corporate records.  (At the time, Mr. Roberts was 

finishing up his tenure as ICANN President; he was replaced by M. Stuart Lynn later in March 

2001.)  A true and correct copy of the March 3, 2001 e-mail is attached to this declaration as 

Exhibit 10. 

13. On March 4, 2001, Mr. Roberts responded to Mr. Auerbach's March 3, 2001 

inquiry by instructing Mr. Auerbach to direct his request to me, so that I could seek guidance 

from the Chair of the Audit Committee.  A true and correct copy of this response that Mr. Roberts 

sent to me is attached to this declaration as Exhibit 11.  

14. On June 1, 2001, I attended a scheduled meeting of the ICANN Board’s Audit 

Committee in Stockholm.  A quorum of the committee’s members did not attend this meeting, so 

no formal action could be taken, but key points for the provision of access to corporate records to 

interested directors were discussed.   
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15. On August 21, 2001, I attended an Audit Committee meeting where the details of 

proposed director inspection procedures were discussed.  The Audit Committee voted to endorse 

the implementation of the "ICANN Procedures Concerning Director Inspection of Corporate 

Records and Properties."  A true and correct copy of the minutes of that meeting are attached to 

this declaration as Exhibit 12. 

16. On September 3, 2001, Mr. Auerbach sent me an e-mail in reference to his 

inspection request, stating "[t]hat some of this, perhaps even all of this, is confidential is 

understood by me.  In fact I embrace the thought that there is a clear statement of what such 

concerns may be so that mistakes may be avoided."  A true and correct copy of Mr. Auerbach's 

September 3, 2001 e-mail to me is attached to this declaration as Exhibit 13. 

17. On November 15, 2001, the Audit Committee held a meeting in Marina del Rey, 

California.  A true and correct copy of the draft minutes of that meeting are attached to this 

declaration as Exhibit 14. 

18. A true and correct copy of an Internet posting made in the name of Paul Alan Levy 

of the Public Citizen Litigation Group with the date of December 5, 2001, is attached to this 

declaration as Exhibit 15. 

Mr. Davidson's Inspection 

19. In January 2002, M. Stuart Lynn, ICANN's current President and Chief Executive 

Officer, informed me that Mr. Davidson, another ICANN Director, had made an e-mail request to 

inspect the same corporate records that Mr. Auerbach had requested to inspect.  Dr. Lynn asked 

me to prepare a letter on Dr. Lynn's behalf that was substantively the same as the letter Dr. Lynn 

sent Mr. Auerbach on October 5, 2001.  The proposed inspection arrangements in the January 31, 

2002 letter to Mr. Davidson that I prepared and signed on Dr. Lynn's behalf were the same (other 

than the date of inspection) as the proposed arrangements in Dr. Lynn's October 5, 2001 letter to 

Mr. Auerbach.  A true and correct copy of the letter I prepared and signed on behalf of Dr. Lynn 

is attached to this declaration as Exhibit 16. 

20. On January 31, 2002, I presented the letter with the proposed inspection 

arrangements to Mr. Davidson. 
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